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1. This second witness statement presents the case that no justification has been given for the 

change at this relatively late stage in the appeal process in the exemptions under the Freedom of 

Information Act upon which the Ministry of Defence (MoD) intends to rely in its Grounds of 

Appeal, and that MoD is not acting in good faith in changing the exemptions on which it relies.

Procedural issues

2. The claim that the exemptions under 21, 24, 26, and 27 apply to the contested information 

represents a change at a late stage in the appeal process from a reliance on the s.36 exemption. 

To date no explanation has been provided by MoD as to why a change has been made to the 

grounds of appeal, or how or why each of the newly claimed exemptions apply.  The Tribunal is 

entitled to consider whether this change in the grounds of appeal is justified.



3. Guidance from the Information Commissioner relating to complaints to the ICO about the 

handling of requests states that “It is not good practice to introduce new reasons for refusing a 

request at this late stage ... and you should avoid doing so”.1  It follows that it is even poorer 

practice to introduce new reasons for refusing a request at the Information Tribunal stage of the 

appeal process, as MoD has done in claiming that a new set of exemptions apply to the 

contested information.

4. The Information Tribunal’s case law (Commissioner of Police of the Metropolis v Information 

Commissioner EA/2010/0006) suggests that late reliance on an exemption from disclosure 

should only be permitted where there is reasonable justification for so doing2.  No justification 

is given in the MoD Grounds of Appeal for application of the new exemptions at this late stage 

of the appeal process, nor explanation as to why they were not claimed when the original 

request for information was handled at the request and internal review stages by the MoD.  The 

Upper Tribunal, in the case of the All Party Parliamentary Group on Extraordinary Rendition 

and the Information Commissioner and the Ministry of Defence (GI/150-152/2011) 

subsequently echoed this view, stating that “one might have thought that late claims should only 

be permitted where a reasonable justification is shown”3. 

5. National statistics published by the Cabinet Office give an indication of the frequency with 

which exemptions under the Freedom of Information Act are used by Departments of State.  For 

the MoD, figures for the numbers of cases where the sections 24, 26, 27, and 36 exemptions 

were applied in responses to requests for information are shown in Table 1 below.  (For the 

purposes of comparison, the total numbers of FOI requests handled by the Department are also 

shown).  These figures correspond with the period over which this case was under consideration 

1    Information Commissioner: 'What happens when someone complains?'  https://ico.org.uk/for-organisations/guide-
to-freedom-of-information/complaints/

2   Commissioner of Police of the Metropolis v Information Commissioner EA/2010/0006 (paragraph 34).
3    All Party Parliamentary Group on Extraordinary Rendition and the Information Commissioner and the Ministry of 
Defence, GI/150-152/2011 (paragraph 38).



by the MoD.

Exemption 2017 (full year)4 January – March 
20185

April – June 
20186

Total usage 
January 2017 – 
June 2018

Section 24 97 13 26 136
Section 26 145 49 50 244
Section 27 59 8 12 79
Section 36 13 1 3 17
Total number of 
requests handled

639 176 149 964

Table 1:  Use of FOI Act exemptions by the Ministry of Defence, January 2017 – June 2018.

6. Table 1 shows that over the period in question the sections 24, 26, and 27 exemptions were 

applied substantially more frequently by the MoD than the section 36 exemption when handling 

FOI requests.  In fact, the section 36 exemption was one of the least frequently applied 

exemptions used by the MoD.   The sections 24 and 26 exemptions were, with the exception of 

the section 21 and section 40 exemptions (which apply under rather different circumstances) the 

most frequently used.

7. This raises the question why personnel within MoD responsible for handling the requests for the 

DNSR annual assurance report and the nuclear section of the DSA annual assurance report did 

not attempt to apply the sections 24, 26, and 27 exemptions to the contested information when 

originally processing the request.  These exemptions are not only familiar to and commonly 

used by reviewers who process FOI requests within the Department, but they are considered to 

4    Freedom of Information statistics: October to December 2017 and annual tables. 
https://www.gov.uk/government/statistics/freedom-of-information-statistics-annual-2017
5   Freedom of Information statistics: January to March 2018 tables. 
https://www.gov.uk/government/statistics/freedom-of-information-statistics-april-to-june-2018
6   Freedom of Information statistics: April to June 2018 tables.  https://www.gov.uk/government/statistics/freedom-of-
information-statistics-april-to-june-2018



be relatively strong exemptions where significant public interest arguments apply, and which it 

is difficult for an applicant to appeal successfully against.  Furthermore, the section 36 

exemption, which was originally applied, requires the approval of a qualified person – in this 

case the Secretary of State for Defence – if it is to be engaged.

8. The MoD had ample time to consider the appropriate use of exemptions – a period of more than 

seven months between receiving the original request for information and replying to the request 

for an internal review.  The exemptions under sections 24, 26, and 27 had already been claimed 

for certain sections of the documents prior to the internal review, so it is clear that their 

application had been considered when processing the original requests.  The case had been 

reviewed by more than one caseworker, having passed through the internal review process.

9. The Tribunal is being asked to accept that, when handling the original request for information 

busy staff with a heavy workload decided to apply an exemption which was less likely to stand 

up to scrutiny than other more robust exemptions which were in commonplace use by their 

Department, and also that they felt it necessary to trouble the Secretary of State, who might 

reasonably be thought to have more pressing matters to deal with, to be given permission to use 

it.

10. A more credible explanation is that the civil servants who processed the original request 

believed that the sections 24, 26, and 27 exemptions did not apply to the contested sections of 

the document and therefore did not attempt to engage them, and that the exemptions are being 

claimed at this late stage in the appeal process without justification in a clumsy attempt to 

prevent information from being legitimately released.

11. In my response to responses on behalf of MoD and the Information Commissioner (30 May 



2019)7, I invited the Ministry of Defence to call evidence from a witness who was involved in 

the handling of my request for information and the internal review within the Ministry of 

Defence.  MoD has been given an opportunity to refute the case that the grounds of appeal have 

been changed on spurious grounds if it considers this argument to be incorrect. 

12. In summary, I argue that MoD is not acting in good faith in claiming that the exemptions under 

sections 21, 24, 26, and 27 apply to content previously covered by the section 36 exemption, 

and that the MoD has not provided the justification for application of the new exemptions which 

is required under case law.

Exemptions claimed by MoD

13. Having abandoned the claim that the section 36 exemption applies to the contested information, 

the MoD's Grounds of Appeal now contends that “All of the disputed information which is not 

yet in the public domain (and therefore exempt under s.21) is exempt under s.24 and/or s.26”.8 

There is a lack of clarity about precisely which sections of the contested information are 

covered by which exemption.

14. At the time of writing MoD has given no indication as to how much of the information in the 

disputed documents is covered by the section 21 exemption, or indicated which sections of the 

documents are covered by which exemptions, despite having been asked to do so9.

15. Section 21 of the FOI Act states that “Information which is reasonably accessible to the 

applicant otherwise than under section 1 is exempt information”. However, the contested 

7    Paragraph 27.
8    Paragraph 17, Ministry of Defence Grounds of Appeal, 8 February 2019.
9    Paragraph 18.  Response to Ministry of Defence Appeal – Peter Burt.  29 March 2018.



information in the DSA and DNSR annual reports is not in the public domain nor accessible nor 

available by any other means.

16. Although a limited amount of information on the UK's defence nuclear programme has been 

placed in the public domain by the government, none of this specifically relates to the topics 

covered by the DNSR's annual report, ie the safety status of the programme, and specifically an 

authoritative arms-length assessment of safety.  There is no specific information on nuclear 

safety on the MoD's publication scheme10 .  The DNSR webpage on the MoD's website contains 

information on how DNSR performs its regulatory duties, but nothing that would allow the 

reader to draw conclusions as to whether the defence nuclear programme does in fact operate 

safely11 .  

17. The Information Tribunal considered this matter in the case of Ames v Information 

Commissioner and the Cabinet Office, EA/2007/0110, 24 April 2008.  The Tribunal doubted 

that it would be legitimate for a public authority to say to an applicant that the information is 

somewhere to be found on a large website, even if the applicant is well informed (paragraph 

19), and subsequent guidance from the Information Commissioner  states that information “is 

unlikely to be reasonably accessible to the applicant if a large amount of searching is required in 

order to locate the information”12 .  In the current case, the MoD has provided no advice or 

assistance at all to indicate where the disputed information may be found in the public domain.

18. It is important to note that in the Ames case the Tribunal also concluded that “Section 21 (read 

with sections 1 and 2) requires that the information requested is accessible by other means; it is 

10   'Publication scheme'.  https://www.gov.uk/government/organisations/ministry-of-defence/about/publication-
scheme#ministry-of-defence-publication-scheme
11   'Defence Nuclear Safety Regulator'.  https://www.gov.uk/government/groups/defence-nuclear-safety-regulator-dnsr
12   Information Commissioner: 'Information reasonably accessible to the applicant by other means (section 21)'.  Box, 
p7.  https://ico.org.uk/media/for-organisations/documents/1203/information-reasonably-accessible-to-the-applicant-by-
other-means-sec21.pdf



not sufficient that there is other information (or evidence) accessible which is “relevant to the 

request”.”  The specific information requested in the original requests for information, namely 

the DNSR annual assurance report for 2015-16 and the nuclear section of the DSA annual 

assurance report for 2015-16 prepared by the Defence Safety Authority (DSA), is quite simply 

not available elsewhere.

19. In conclusion, all information which it is claimed is covered by section 21 of the FOI Act in the 

disputed documents should be released by MoD.  There is no reason why MoD should not 

disclose this information. Disclosure would pose no threat to government interests and, as much 

as anything else, should take place as a matter of courtesy.  

20. The vagueness of MoD's claims as to the application of the exemptions under sections 21, 24, 

26, and 27 and to which specific sections of the contested documents they apply should set 

alarm bells ringing.  I suggest that the reason for this vagueness is that, having failed at the 

Decision Notice stage to use of the section 36 exemption to prevent publication of the 

documents in full, MoD is now seeking to use the lack of clarity to try to prevent publication of 

the entire documents, rather than just the specific sections which have been identified by the 

Information Commissioner as covered by exemptions.

21. If MoD does not explain exactly which sections of the documents are covered by which 

exemption, and where information covered by the section 21 exemption can be found elsewhere 

in the public domain, the Tribunal is entitled to rule that the claim that “all of the disputed 

information which is not yet in the public domain (and therefore exempt under s.21) is exempt 

under s.24 and/or s.26” is bogus.



Conclusion 

22. MoD has not provided an explanation for the changes in its grounds of appeal which were 

introduced when the case reached the Information Tribunal.  The Tribunal is entitled to consider 

that this may be because the department is not acting in good faith in bringing this appeal to the 

Tribunal.

23. Evidence indicates that there are good reasons why the exemptions under sections 21, 24, 26, 

and 27 of the Freedom of Information Act do not apply to material which it was previously 

claimed was subject to the section 36 exemption.  The claim for the section 21 exemption and 

the vagueness of MoD's claim regarding which exemptions apply to which particular sections of 

the DNSR report suggests that MoD is attempting to secure withholding of the entire document 

from publication, rather than sections which may legitimately covered by the exemptions under 

section 24, 26, and 27.

Signed:

Peter Burt

Date:  30 September 2019


